Memorandum

CITY OF DALLAS
DATE:

TO:
SUBJECT:

September 8, 2011
Mary K. Suhm, City Manager
Investigative Report: Stormwater Management Altered Documents and
Texas Department of Transportation Improperly Influenced Stormwater Inspections
The Office of the City Auditor (Office) received allegations that Stormwater
Management (SWM) may have violated the City of Dallas (City) Consent Decree with
the Environmental Protection Agency (EPA) by fraudulently altering a Texas
Department of Transportation (TxDOT) construction inspection report.
The
complainant, a Stormwater inspector, also reported that a TxDOT representative told
him there would be trouble for the Stormwater inspector if he issued a Notice of
Violation (NOV) on TxDOT project sites. The complainant stated that both of these
allegations were reported to SWM; however, SWM did not take any actions to address
these issues.
During the course of this investigation, the Office received additional allegations from
more than one source claiming TxDOT has improperly influenced SWM. These
allegations include that TxDOT representatives specifically requested that no NOV’s be
issued on its construction sites and that Stormwater inspectors who issued NOVs were
being removed from inspecting TxDOT sites.
The Consent Decree requires an inspector’s direct observations to determine whether a
site is in compliance with relevant obligations. These direct observations receive an
overall rating of:
1) Compliant: Site is in compliance, no deficiencies identified
2) Non-Compliant (NC): Deficiencies exist which need to be corrected
3) Notice of Violation (NOV): The same deficiencies previously identified were
not corrected
Deficiencies identified via these inspections indicate that pollutants are currently, or are
at risk of, being discharged into the City’s storm water system.
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Executive Summary
The Office has confirmed that:
•

At least two TxDOT construction inspection reports were altered to remove a
NOV rating. Because the manager who altered both of these reports
controlled all closed project files and SWM could not locate copies of all
reports selected for our review, we cannot determine if other reports may have
been altered.

•

From January 2009 through February 2010, ten NOV’s were issued on
TxDOT sites. The TxDOT met with officials at City Hall on March 5, 2010 and
requested no NOV’s be issued on its sites. Only one NOV has been issued to
TxDOT since this date. This NOV was issued on April 7, 2011.

•

At least three Stormwater inspectors were reassigned from inspecting any
TxDOT sites after they issued a NOV. These inspectors stated TxDOT never
wanted inspectors on its sites and thought it had some sort of influence over
City Hall.

•

Stormwater supervisors did not take any actions after a Stormwater inspector
reported one of his construction inspection reports had been altered or in
response to threats he received from a TxDOT supervisor.

These findings indicate Stormwater Management may have: (1) violated City of Dallas
Rules of Conduct; (2) committed a State of Texas Penal Code offense; and, (3) may not
have complied with the Consent Decree and Stormwater Management Program.
I. The City of Dallas Personnel Rules, Article V, Rules of Conduct, Section 34-36
Unacceptable conduct includes:
•

(b) (8) - Dishonesty is exemplified by, but is not limited to, the following
violations: (B) cheating, forging, or willful falsification of official City reports or
records; (D) any other falsifying action detrimental to the City or fellow
employees

•

(b) (15) - Disregard of public trust is any conduct, during or off working hours
that, on becoming public knowledge, could impair the public’s confidence or
trust in the operation of city government

II. The State of Texas Penal Code, Title 8, Offences Against Public Administration,
Chapter 37. Perjury and Other Falsification, Section 37-10, Tampering with
Governmental Record, states (a) A person commits an offense if he:
•

(1) Knowingly makes a false entry in, or false alteration of, a governmental
record
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•

(2) Makes, presents, or uses any record, document, or thing with knowledge
of its falsity and with intent that it be taken as a genuine governmental record

•

(3) Intentionally destroys, conceals, removes, or otherwise impairs the verity,
legibility, or availability of a governmental record

III. The EPA Region Six representatives state that SWM must follow the Consent Decree
and Stormwater Management Program when inspecting all operators within their
jurisdiction. The EPA’s representatives say SWM must inspect all TxDOT project
sites within Dallas and if applicable, use all legal authority to enforce violations of
state and local laws, ordinances, and codes.

Investigative Results
The Office investigative results are based upon an analysis of approximately 27,000
electronic construction inspection reports, meetings with multiple Stormwater
employees, documents provided by these employees, discussion with EPA
representatives, and publicly available information.
A. Altered Documents
A Stormwater manager admitted to the Office that he changed the May 24, 2010
construction inspection report on the TxDOT Woodall Rodgers project site. He
changed the NOV rating to compliant and then changed it a second time to an
NC rating (see Exhibits 1a, 1b, and 1c).
The Consent Decree defines an inspection as a visit to a facility or site,
including direct observations to determine whether the facility or site is in
compliance; however, this manager admitted he “sat at his desk and looked at a
photo” attached to the report, talked to his supervisor and the inspector’s
supervisor, and they both agreed a NOV rating was not justified. Both
supervisors denied knowledge of this altered document.
The inspector’s supervisor stated that: (1) he agreed with the inspector that a
NOV rating was warranted; and, (2) the Stormwater manager who altered the
document also insisted that he be notified when any NOV’s were about to be
written on a TxDOT site. This notification did not apply to any other operators.
The supervisor of the manager who altered the report stated she did not have
any knowledge of the May 24, 2010 altered document; however, she was aware
of another construction inspection report this same manager had changed from
an NOV to a NC rating. That altered report occurred several months before at
the TxDOT Mountain Creek project site, but she could not recall the specific
date. The supervisor stated the manager changed the report after the inspector
refused to change the rating. The Office reviewed the Stormwater database and
could not identify any changed construction inspection report for this TxDOT
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site. The supervisor stated he did not know if other reports were changed by
this manager.
The Office determined the manager who altered the construction inspection
reports also volunteered to manage data on all closed construction projects. The
manager transferred all data from the Stormwater database to an external drive
he controlled. The manager’s supervisor was aware of the data transfer, but
was not sure why this manager volunteered to be in charge of this data. The
Office requested copies of various reports to test the Stormwater database and
confirm the ratings assigned to various project sites. All of the data was not
provided, and the Office was informed that some files were missing.
The manager who altered the construction inspection reports resigned within
two weeks after being interviewed by the Office.

B. Improper Influence
Multiple layers of SWM stated it took years to work things out before TxDOT
would allow City inspectors on their sites. The Stormwater database was
implemented in January 2007, but construction inspection report ratings (e.g.,
NC and NOV) were not electronically tracked until July 2008 (see Chart 1). The
City did not begin inspecting TxDOT sites until May 2007 and, from January
2009 through February 2010, ten NOV’s were issued (see Chart 2). One NOV
was issued between March 2010 and July 2011.

1. March 5, 2010 TxDOT and SWM City Hall Meeting
On February 26, 2010, ten days after an NOV was issued on the Samuel
Boulevard site, a TxDOT representative contacted officials at City Hall
and requested a meeting to discuss various issues, including issuing
NOV’s on their project sites. This meeting was held at City Hall on
March 5, 2010, and a Stormwater supervisor who attended this meeting
stated, “…they specifically asked us to not give a NOV.” This supervisor
stated TxDOT was under its own Consent Decree, was concerned about
reports the City’s inspectors were issuing on its project sites, and stated
the City’s reports were giving its legal department “heartburn”. This
supervisor stated Stormwater management’s response to TxDOT was if
something warrants a NOV, we will call it that, “…we are not sugar
coating.” The Stormwater supervisor also stated he had a “gentlemen’s
agreement” and agreed to call TxDOT before issues were escalated so
that it could get its site in line and added that this is the same way all
operators are treated.
A second Stormwater supervisor who attended this meeting first stated
he did not recall anything about not issuing NOV’s, but then stated, “…
the gist was…still don’t want us to inspect…she may have brought
up…TxDOT’s environmental score card; concern if get NOV’s.” A third
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supervisor, who also did not recall the comment about not issuing an
NOV, stated, “If we inspect and issue a NOV, everyone is treated the
same, our job is not to issue a NOV, our job is to assure compliance and
work with them before we send them to enforcement.”
The Office reviewed the Stormwater database and confirmed that only
one NOV has been issued to a TxDOT site after the March 5, 2010
meeting at City Hall (see Schedule 1). The Stormwater supervisor who
confirmed TxDOT requested no NOV’s be issued on its sites, stated she
was surprised by this information and could not explain why no NOV’s
had been issued. Subsequent to our interviews with three Stormwater
supervisors, one NOV was issued to TxDOT on April 7, 2011. The
Office was informed that a “rule of three” policy was implemented in
2009 whereby a NOV rating was automatically generated if the same
issue received three prior NC ratings. The inspector can also use his
judgment and override the NOV. Alternatively, he can also immediately
issue a NOV if his findings are egregious. This policy further provided
that if three concurrent NOV’s were issued, the City Attorney would be
notified. The Stormwater database indicates this “rule of three” policy
was not followed on TxDOT sites (see Schedule 1).
After the March 5, 2010 meeting, the number of NC’s increased on all
operator sites (see Chart 1). The total number of NOV’s also increased
on all operators’ sites except TxDOT. No NOV’s were issued to TxDOT
until April 7, 2011 (see Chart 2). Based upon the number of consecutive
NC’s issued, and the “rule of three” policy described above, these results
appear questionable. The Stormwater database indicates that the City
complied with TxDOT’s request to not issue any NOV’s on its sites.
2. Stormwater Inspectors Reassigned from TxDOT Sites after Issuing
NOV’s
The TxDOT appears to have the ability to influence actions taken by
SWM with regard to reassigning City inspectors from TxDOT sites if they
issue a NOV. Several Stormwater inspectors stated that TxDOT never
wanted inspectors on its sites and thought it had some sort of influence
over City Hall. One inspector who attended a meeting with SWM and
TxDOT stated TxDOT told SWM that, “… our inspection reports were
null and void in their mind … they wanted to send us their reports and we
could just add to our records.”
The chart on the following page shows the TxDOT location, identifies the
City Inspector generically, and the number of NOV’s issued between
January 2009 and July 2011.
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1
2
3
4
5
6
7
8
9
10
11

Site #
465-1
465-1
465-1
465-1
465-1
609-1
658-1
658-1
465-1
658-1
609-1

TxDOT Location
Mountain Creek Pkwy
Mountain Creek Pkwy
Mountain Creek Pkwy
Mountain Creek Pkwy
Mountain Creek Pkwy
Margaret Hunt Hill Bridge
Samuel Blvd
Samuel Blvd
Mountain Creek Pkwy
Samuel Blvd
Margaret Hunt Hill Bridge

Inspector
A
A
A
A
B
C
D
D
D
E
F

NOV Issued
01/12/09
01/16/09
01/23/09
04/29/09
05/06/09
11/03/09
01/06/10
02/05/10
02/09/10
02/16/10
04/07/11

Source: SWM Database as of July 2011

Several Stormwater inspectors stated they were reassigned from sites
after they issued a NOV. From January 2009 through July 2011, 11
NOV’s were issued on TxDOT sites by six different inspectors. The
Office interviewed three of the inspectors, and they all stated they were
removed from TxDOT sites after they issued an NOV.
•

Inspector A was reassigned from all TxDOT sites and SWM
stated it was in part due to “confrontations he had with TxDOT” at
the Mountain Creek site. With regard to this site, this inspector’s
supervisor stated, “… (he) found that site while he was down
there on something else; we didn’t even know about that site.”

•

Inspector D was reassigned from all TxDOT sites after he
reported receiving threats from TxDOT and, as described above,
his May 24, 2010 construction inspection report was altered by
management.

•

Inspector E stated he was reassigned from all TxDOT sites
because he was trying to get them in compliance and, “…they
didn’t want to deal with the City … their attitude was we are the
State and don’t have to comply.” He stated he issued a NOV and
after that he was taken off that site because, in his opinion, “…
TxDOT put pressure on people in our office.”

The Stormwater inspector, whose construction inspection report was
altered, also reported being threatened by a TxDOT employee. The
TxDOT employee called the Stormwater inspector on his personal cell
phone and stated, “If you issue a NOV on my site there will be trouble for
you … not for me and not for TxDOT, but trouble for you, and your
administration is aware of that.” This Stormwater inspector says he
reported the threat to two levels of management above his direct
supervisor and stated they both ignored him and did not take any
actions. One of these supervisors recalled this event, but stated she did
not fully understand what the inspector was alleging. The Office
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obtained a signed statement from the Stormwater inspector attesting to
the threat he received from a TxDOT employee.
The SWM initially denied inspectors were reassigned if they issued a
NOV on a TxDOT site; however, one supervisor who removed an
inspector from a TxDOT site stated this was done because, “… I was
trying to protect him from allegations of TxDOT putting pressure on us to
change reports to be on him.”
This supervisor, two levels of
management above this inspector, removed the inspector from all
TxDOT sites. This inspector is the same inspector that reported to this
supervisor the threats he received from TxDOT.

Conclusion
The Office confirmed allegations that a Stormwater manager altered a construction
inspection report issued May 24, 2010 on a TxDOT site. The manager changed the
inspectors’ NOV rating to a complaint rating and then again changed the rating to NonCompliant (NC). The manager admitted changing the inspector’s NOV rating to a
lesser NC rating. The manager further stated that both his supervisor and the
inspector’s supervisor approved of this change; however, both employees denied
approving these changes to the inspection report. Stormwater management was
aware of another construction inspection report the Stormwater manager changed
because the inspector refused to change the NOV rating. These findings indicate
Stormwater management may have violated City of Dallas Rules of Conduct, committed
a State of Texas Penal Code offense, and have not complied with the Consent Decree
and Stormwater Management Program.
During the period January 2009 through February 2010, Stormwater inspectors issued
ten NOV’s on TxDOT sites. After the March 5, 2010 meeting between TxDOT and
SWM, the Office determined that only one NOV was issued to a TxDOT site (Margaret
Hunt Hill Bridge). This NOV was issued on April 7, 2011 and was re-inspected within
24 hours and issued a compliant rating. These findings indicate Stormwater
management may have not complied with the Consent Decree and Stormwater
Management Program.
Multiple levels of SWM confirmed TxDOT did not want City inspectors on its sites and
stated it took years to work things out before TxDOT allowed the City to inspect its
sites. Multiple City inspectors stated they were reassigned from a TxDOT site if they
issued an NOV. These findings indicate Stormwater management may have not
complied with the Consent Decree and Stormwater Management Program.
The Office obtained a signed Affidavit from the Stormwater inspector attesting to threats
made by a TxDOT employee during a telephone call in November 2010. The inspector
says he reported these threats to two levels of Stormwater management above his
direct supervisor, and states he was ignored by both of these managers. These findings
indicate Stormwater management may have violated City of Dallas Rules of Conduct
involving disregard of public trust.
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We recommend the City Manager consider:
•

Personnel actions against Stormwater management for either violating City of
Dallas Rules of Conduct or with respect to knowledge of tampering with a
government record

•

Notify the EPA of any potential violations of the Consent Decree or Stormwater
Management Program and work with the City Attorney and EPA to evaluate and
correct any issues

We would appreciate you advising the Office within 30 days as to any actions taken as
a result of this investigation.
This investigative report is issued pursuant to Administrative Directive 2-14: Fraud,
Waste, and Abuse Procedures which stipulates the Office of the City Auditor has the
primary responsibility for conducting investigative audits of all suspected fraudulent
activity.
If you have any questions, please contact Gary Lewis, Assistant City Auditor, at 214670-5347 or me at 214-670-3222.
Sincerely,

Craig D. Kinton
City Auditor

Attachments
1.
2.
3.
4.
5.
6.

Exhibit 1(a): May 24, 2010 CIR
Exhibit 1(b): May 24, 2010; altered on May 25, 2010
Exhibit 1(c): May 24, 2010; altered on May 27, 2010
Schedule 1: TxDOT Construction Inspection Reports January 2007 – December 2010
Chart 1: Summary of All Stormwater Construction Inspection Reports
Chart 2: Summary of All Stormwater Construction Inspection Reports Issued to TxDOT
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Site #
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

465-1
465-2
610
609
747
879
882
658
908-1
908-2
980
1118-1
1118-2
1239
1198
1369-1
1369-2
1370
1382
1772
1859
1867
1658
1978

PWT Stormwater:
TxDOT Construction Inspection Reports: January 2007 through December 2010
TXDOT Location:

Mountain Creek Pkwy
Mountain Creek Pkwy
N Hampton Rd and Inwood St
Margaret Hunt Hill Bridge
Batch Plant Supporting: Samuel Blvd.
Harry Hines Blvd - Street Reconstruction
Margaret Hunt Hill Bridge Ramps
Samuel Blvd
DAL 035305084 CDAO
DAL 035305084 CDAO
I-30 / PGBT Interchange
Roadway Imprvmnts - I-20, Lancaster & Bonnie View
Roadway Imprvmnts - I-20, Lancaster & Bonnie View
PSL & Concrete Batch Plant
Joe Field Rd @ I-35 E
Woodall Rodgers (Saint Paul to E. Pearl)
Woodall Rodgers (Pearl & Olive)
Tenison Trail
US67 : Cockrell Hill Rd to 2600 ft N. of Wheatland Rd.
Medical District Drive
US 67
FM 740
Pedestrian Bridge: IH 635 Audelia; NE Skillman
IH30 HOV Lanes

Total
Inspections
119
49
99
98
52
18
68
80
61
5
61
40
29
28
35
16
11
32
33
13
3
7
3
1
961

Total
NC's

[Post July'09]

[a]

NOV's Issued:

Consecutive
NC's

Calculated
NOV's:

Before
After
03/05/10 03/05/10

37
9
9
21
10
4
24
3
36
22
10
9
6
38
11
2
25
4
4
9
2
9
19
9
9
25
17
8
3
3
1
22
10
1
5
10
9
6
324
98
39
Notes:
34%
4%
[a] We were informed that as of July 2009, a Notice of Violation (NOV) rating is automatically generated if the same issue received
three prior Non Compliance (NC) ratings. Based upon consecutive NC 's issued, we have estimated that 39 NOV's would have been
automatically generated. We understand the inspector can use his judgment to override this rating; alternatively he can
immediately issue an NOV with no prior NC's if his findings are egregious. The calculated 4% for total NOV's issued to TxDOT is still
below the average number of NOV's issued to all other Operators; which is ~12%.
[b] Only one NOV was issued on a TxDOT site after March 5, 2010. This NOV was issued on the Margaret Hunt Hill bridge site on April 7,
2011. This site was reinspected in less than 24 hours and the inspection rating was changed to compliant.
[c] Stormwater management admitted the May 24, 2010 NOV report issued on this site was altered to remove the NOV.
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July 2008: Implemented new procedures to record and track inspections in electronic format.

Chart 1

PWT Stormwater: TxDOT Construction Inspections Jan. 2007 to Dec. 2010
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TOTAL
Inspections
[961;
Jul'08- Dec'10 =
870]
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PWT Stormwater: TxDOT Construction Inspections Mar. 2010 to Dec. 2010

NOV's
[10 = 1%]

[a]

45
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TOTAL
Inspections
[342]

30
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20
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[138 = 40%]

15
10
5

NOV's
[-0-]

0

Notes: [a] One NOV was issued on April 7, 2011 at the TxDOT Margaret Hunt Hill Bridge site.

July 2008: Implemented new procedures to record and track inspections in electronic format.

Chart 2

